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Strategic 
Patenting
How leading technology players should use 
their intellectual property to compete

By Nick Kuchtaruk

While many regard the legal battle between mobile device 
manufacturers to be stale news, it continues to be at the 

forefront of strategic decision-making for the major players in 
the industry. You would be hard pressed to find a smartphone 
manufacturer or operating system developer that is not in the 
midst of an ongoing lawsuit. In July 2011, Microsoft and Apple 
formed a consortium with EMC, Ericsson, Research In Motion, 
and Sony to purchase close to $4.5 billion in patents from the now 
bankrupt Nortel. 

Less than a month later, Google spent $12.5 billion acquiring 
Motorola Mobility in order to gain access to its vast patent portfolio. 
This purchase represented a 63% premium on Motorola’s market 
capitalization, and cost nearly 50% more than Google’s entire 2010 
profit – all for a company whose own profit was a mere $79 million. 
Though these acquisitions represent a potentially short-lived trend, 
their effects will be felt for years to come.

Strategic Patenting

Product-based companies have traditionally feared being out-
marketed or out-produced. Patents were viewed primarily as a 
defensive or exclusionary asset – a “negative right” preventing 
others from utilizing a particular innovation or idea. Broadly 
speaking, patents were not revenue generators, but rather revenue 
protectors. To that end, firms rarely considered patent maximization 
a top priority.

However, the role of a patent today, especially for consumer 
electronics and software companies, has become far more complex. 
Patents are now truly strategic assets that provide their owners 
with a variety of different ways to realize value beyond simple 
exclusivity. In fact, they are now regarded as critical “strategic 
weapons” that enable firms to realize their marketplace goals.

Why Mobile Devices?

Strategic patenting is not an entirely new concept. For years IBM has 
used its robust patent portfolio to force competitors to sign royalty 
and cross-licensing agreements with little to no litigation. Since 
1988, its patent royalties have skyrocketed from under $50 million 
to over $1.1 billion a year. Yet the recent widespread adoption of 
multiple patent strategies shows that strategic patenting is now 
more critical to competing in technology than ever before. The 
enhanced role of patents is due to the enormous potential of the 
mobile industry, and the nature of mobile devices themselves.

Today, mobile devices (including smartphones and tablets) are 
seen as the “ultimate prize” in technology for two reasons. First, 
the market is both exceptionally valuable and fast growing. Mobile 
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phones alone are expected to grow from $175 billion in 2011 to 
close to $350 billion by 2015 according to MarketsandMarkets. 
In addition, these handsets will 
drive considerable additional 
revenue through accessories and app 
purchases.

As the primary gateway to both 
information and communication 
for most users, mobile devices often 
establish a consumer’s foundational 
“ecosystem”. For example, iPhone 
users are twice as likely to buy a Mac 
than other smartphone users. With 
each additional ecosystem product or 
service used, consumers become even 
more likely to use complementary 
offerings, such as Apple’s iWork office 
suite or iTunes, and their likelihood of 
switching to a competitor’s devices declines dramatically.

Mobile devices are also comprised of thousands of different 
technologies and innovations, from hardware and software design 
to the methods of access and interaction with wireless networks. 
As a result, it is not difficult for a patent owner to allege the 

infringement of a single patent, nor is it hard for an industry player 
to unknowingly infringe on one. The nature of software patents 

also encourages litigation as they can 
be difficult to distinguish from one 
another. 

Furthermore, there are widely 
differing opinions on how old patents 
should be understood to apply to 
modern uses for which they were 
not originally intended. Due to the 
complexity of engineering mobile 
devices, as well as the fact that they 
are typically manufactured in high 
volumes and with weeks or months 
of stockpiled components, losing 
a patent infringement case can be 
exceptionally costly.

The Strategic Patent War

For three of the world’s biggest technology companies, patents 
have become a critical part of their business strategies, with each 
company deploying them in a different way to fight for dominance 
of the mobile market. 
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Low Risk High Risk

Litigation – E.g. Apple

Piggybacking – E.g. Android OEMs

Acquisition – E.g. Google

Licensing – E.g. Microsoft

Utilizing Intellectual Property
Risk / Cost matrix comparing intellectual property strategies

The main concept of licensing is that a firm threatens to sue for patent 
infringement unless they are paid royalties or a lump sum for the use 
of the patent(s) in question.

Firms possessing the relevant patents incur little cost in attempting 
to convince the alleged infringers to sign licensing agreements. The 
risk associated with seeking licensing deals is minimal, as firms often 
enter into to such agreements due to fear of potentially astronomical 
litigation costs. As such, firms can often end up paying to license a 
patent they are not actually infringing, especially when bulk licensing 
deals are formed. Failed license negotiations are typically followed by 
lawsuits.

Patent acquisitions are used to protect firms from future lawsuits. A 
strong patent portfolio represents retaliatory power. A party is less 
likely to be sued when they can threaten to countersue.

A strategy based primarily on acquisitions can be both risky 
and costly for three reasons. First, it is difficult to properly value 
specific patents, which can make the negotiation process arduous, 
if not impossible. Second, effectively protecting oneself requires 
purchasing a variety of different patent types surrounding key 
technologies – a process which itself necessitates striking deals with 
a host of different patent owners. Third, the current relevance of 
patents means they sell at a premium, regardless of whether they 
are likely to succeed in court.

Successfully suing competitors for patent infringement can lead to 
considerable royalties based on both past and future sales, as well as 
current product injunctions. Lawsuits can also force competitors to 
make costly and sometimes uncompetitive changes to their products 
in order to avoid future royalty payments. However, litigation is 
expensive especially considering the uncertainty and numerous 
stages of most patent disputes. 

Firms can also rely on the patents of their partners for protection 
during patent litigation. This strategy is highly risky for those being 
protected, as they are reliant not just on another company’s success 
in court, but on the strength of a large and largely unknowable 
portfolio of patents.

While “piggybacking” can save both patent acquisition and court 
costs, the indirect costs may be high. For example, a high level 
of reliance on a business partner’s patent portfolio can reduce 
bargaining power in other areas.

Due to the complexity of 
engineering mobile devices, as well 
as the fact that they are typically 
manufactured in high volumes 
and with weeks or months of 
stockpiled components, losing a 
patent infringement case can be 
exceptionally costly.
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1. Microsoft – Licensing 
Revenue

Microsoft’s portfolio of over 
20,000 patents is considered 
one of the strongest in the 
industry. The company is 
typically regarded as one 
of the top ten largest patent 
producers in the world – 
registering 2,311 patents in 
2011 alone. Microsoft has 
utilized its patent portfolio 
offensively, convincing 
over 70% of Android device 
manufactures to sign 
licensing agreements. These 
manufacturers have decided 
to sign such agreements in lieu 
of risking expensive litigation 
or injunctions. 

One of the primary drivers of 
Android’s explosive growth is 

the free operating system Google provides to original-equipment 
manufacturers (OEMs) including HTC, Samsung, and LG. 
Microsoft, conversely, charges $15 per handset for their Windows 
Phone 7 operating system. All things being equal, manufacturers 
prefer selling Android devices relative to those running Windows 

Phone 7, and focus their development and marketing accordingly. 
By suing Android manufacturers, Microsoft hopes to eliminate, or 
even reverse, this cost advantage and coerce them into embracing 
its own Windows Phone 7 operating system. This licensing strategy 
has been so successful that Microsoft is estimated to earn more from 
Android licenses than from the sale of its own phones. Despite the 
fact that Windows Phone 7’s market share continues to languish 
in the low single digits, Android shows no signs of slowing down 
as it approaches 50% of new devices sold in major world markets.

2. Apple – Preserve Exclusivity 

Instead of using their patents to generate licensing revenue, 
Apple uses its portfolio to differentiate their products and slow 
down competitors. Apple works diligently to build an extensive 
“patent fence” around its products to ensure a truly unique and 
recognizable experience. The company patents everything from 
their “slide to unlock” feature, to any design remotely similar 
to those actually used in their products. The company then 
aggressively pursues injunctions against any products within 
striking distance of their fence. For example, Apple had sales of 
several Samsung phones and tablets halted across several countries 
worldwide late last year. Though many of these injunctions were 
later overruled and Samsung was able to make a number of 
changes to its devices to eventually circumnavigate the bans, the 
ultimate impact of the litigation remains profound. Apple was able 
to slow down the adoption of a competitor’s products and force 
them to waste resources that could have otherwise been spent on 
R&D innovation. Even the shortest injunctions can have a dramatic 
impact on a device’s lifetime sales due to the short sales window 
for each “newest and greatest” device. All the while, Apple is able 
to focus on staying ahead of the curve.

3. Google – Acquiring Protection for Android Partners

Until recently, Google held fewer than 1,500 patents. However, the 
depth of its competitor’s portfolios and seemingly endless litigation 
against Android manufacturers put it in a vulnerable position. This 
drove Google to purchase more than 2,000 patents from IBM and 
spend $12.5 billion on Motorola and its stockpile of 25,000 patents. 
Google’s CEO, Larry Page made the purpose of these acquisitions 
clear when he stated Motorola “will enable us to better protect 
Android from anti-competitive threats from Microsoft, Apple and 
other companies.”  

With Google’s mobile advertising revenue expected to surpass 
$4 billion in 2012, Google is understandably keen on ensuring 
Android’s market position. By providing Android for free, Google 
encourages the adoption and use of both its operating system and 
Google’s many other products and services – not the least of which 
is Google Search itself. The company recognized that its partners’ 
loyalty would not continue if the platform became too costly. 
Consequently, the company decided to use its scale and cash-rich 
balance sheet to defend its partners. Not only will Google’s patent 
acquisitions reduce the number of potential lawsuits and arm its 
legal defences, it will also provide the company with retaliatory 
leverage, forcing rival firms to think twice before attacking Android 
for fear of being countersued. 

Strategies Moving Forward

Strategic patenting has caught on as executives realize the number 
of ways patents can drive market competition. When one considers 
the massive opportunity mobile represents, ongoing litigation and 

Microsoft’s licensing strategy in action
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Microsoft has 
utilized its patent 
portfolio offensively, 
convincing over 
70% of Android 
device manufactures 
to sign licensing 
agreements. These 
manufacturers have 
decided to sign 
such agreements 
in lieu of risking 
expensive litigation 
or injunctions.
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recent patent acquisitions are not surprising. Any opportunity to 
gain an edge in the smartphone race is not only worth investigating, 
but likely immensely valuable. The size of the opportunity, coupled 
with the vast resources of the firms competing, means that the 
battle for mobile will be hotly contested. Considering the fact that 
the mobile landscape is constantly evolving, it is essential that each 
company continually assesses whether they are deploying the right 
patent strategy.

1. Microsoft – Sue To Protect Differentiation 

Despite the company’s success in taxing Android through licensing 
fees, Android adoption continues to soar, while its own Windows 
Phone 7 struggles to gain traction. Considering Microsoft’s strong 
cash position, licensing revenues are not critical to survival. 
Microsoft would much rather have 
its own competitive devices instead 
of simply riding the successes of 
its competitors. As such, its current 
strategy does not seem to align with 
its corporate goals. Additionally, with 
70% of manufactures already licensed, 
it is unclear whether this current 
strategy has the potential to do more 
damage.

Microsoft should instead use Apple’s 
approach to patenting. In doing so, it 
may be able to protect its proprietary 
technologies, restrict the quality of 
non-Windows Phone devices, and 
slow down the competition. However, 
it may already be too late for this strategy since the company’s 
existing licensing deals provide “broad coverage under Microsoft’s 
patent portfolio.” Though the duration of these agreements 
is unclear, it is unlikely that they will be up for renewal soon 
enough to matter, given the industry’s unrelenting pace. As such, 
Microsoft should not pursue new deals with remaining Android 
manufacturers and other competitors such as Apple, and terminate 
existing deals as soon as possible. One remaining opportunity for 
Microsoft is to purchase patents from key partners such as Nokia, 
a company that is critical to Windows Phone’s future and has 
anextensive patent portfolio of device and network technologies. 
In doing so, the company would prevent competitors like Google 
or Apple from doing so themselves. Furthermore, the funds will 
then help Nokia, which only produces Windows Phone devices, 
develop more compelling products. That being said, things might 
have looked drastically different today had Microsoft simply 
acquired Nokia and used their combined portfolio to sue, not 
license, leading Android manufactures. 

2. Apple – Fund R&D Through Licensing Revenue

In terms of profitability, Apple still reigns supreme in the mobile 
industry. However, Android’s growth has surely caught the 
technology giant’s attention. Apple has been successful in 
slowing down its competitors via litigation, preventing rival 
firms from selling similar products. However, recently overturned 
injunctions and speedy, though undoubtedly expensive, design 
changes by those it has sued, suggest that this strategy may not 
be sustainable. Apple could be better off taking a page out of 
Microsoft’s playbook. Although Microsoft’s Android tax has not 

prevented Android adoption, if Apple were to further tax Android 
products, OEMs would be forced to abandon the burgeoning 
operating system. Microsoft’s fee is said to be $5 per device and 
many insiders speculate Apple could fetch twice that. Regardless 
of the exact figures, Apple could erode a large portion of Android 
manufacturers’ margins – reducing their ability to invest in 
innovation and marketing. It could then use these royalties to fuel 
R&D on future devices, allowing Apple to leapfrog competitors 
with their next generation of devices.

3. Google – Continue Protecting Android Partners 

If Google is to encourage Android adoption, then its current strategy 
of patent acquisition is necessary, though it does pose certain risks. 
For example, despite the large premium paid for Motorola’s patents, 

Android manufacturers are still at risk 
– evidenced by the majority signing 
licensing agreements with Microsoft. 

The difficulty of effectively valuing 
patents, as well as the uncertainty 
of patent lawsuits, means defensive 
acquisitions can be costly. HTC’s 
planned acquisition of S3 Graphics 
is a prime example. S3 claimed that 
Apple was infringing upon its patents 
and the courts seemed to agree. As 
a result, HTC agreed to purchase 
the company in order to exert the 
threat of retaliatory lawsuits. Several 
months later, the International Trade 
Commission dismissed S3’s patent 

infringement claims, and with it, the appeal of S3 to HTC. HTC is 
reportedly “re-evaluating” the acquisition and will likely be forced 
to pay a significant break fee if they terminate the acquisition. 

Though manufacturers have largely been successful in defending 
their cases, they remain ill equipped to defend themselves. 
Moreover, their primary goal is to sell hardware and not a specific 
operating system. Despite the cost and risk, Google needs to 
continue to protect its partners from the likes of Apple and 
Microsoft, lest they turn to a better protected operating system.

Future Implications

The future of the technology industry is mobile, and the players 
involved will do whatever it takes to dominate the market. The 
use of strategic patenting is one example of how industry leaders 
are fighting to get the upper hand. Patents are now strategic 
assets, which play a key role in overall business strategies. Apple, 
Microsoft, and Google have adapted the way in which they view 
their patents to suit the emerging mobile market. As the industry 
evolves, these companies may need to adopt new strategies. 
Microsoft, in particular, seems most in need of a drastic change – if 
it is not too late. 

However, these three titans can only control one side of the ring. 
The other is controlled by technology design firms like Qualcomm 
and Texas Instruments who are giants in their own right. As a 
result, the game is not just about whom you are fighting, but also 
whom you can convince to be in your corner. 

Apple, Microsoft, and Google have 
adapted the way in which they view 
their patents to suit the emerging 
mobile market. As the industry 
evolves, these companies may need 
to adapt new strategies. Microsoft, 
in particular, seems most in need of 
a drastic change – if it is not too late.
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